Writers' Guild-Industry Health Fund

Gregory L. Sulier, Chief Execufive Officer
April 9, 2012

Department of Labor
Washington, DC

Re: Notice 2012-17
To Whom It May Concern:

The Writers” Guild — Industry Health Fund (the “Fund”) submits these comments on
Internal Revenue Service Notice 2012-17 (*Notice 2012-177), which addresses certain
issues related to implementation of the Patient Protection and Affordable Care Act (the
“Affordable Care Act” or the “Act”). Any reference to Notice 2012-17 is also intended
to refer to the Department of Labor’s Technical Release 2012-01, as both forms of
regulatory guidance are substantially identical.

The Fund is a multiemployer plan, established and maintained pursuant to collective
bargaining agreements between the Writers® Guild of America West, Inc. or the Writers’
Guild of America East, Inc., and various employers within the entertainment industry
(including, for example, all of the country’s major motion picture and television
producers, as well as thousands of other producers of entertainment programs,
commercials and others). Currently, those collective bargaining agreements typically
require confributing employers to pay to the Fund 8.5% of the compensation paid to
employees for services covered by the applicable collective bargaining agreement,

Established in 1968, the Fund has provided its participants with comprehensive and
affordable health care coverage, including major medical, hospital, prescription drug,
mental health and substance abuse, vision and dental benefits (as well as life insurance
and accidental death and dismemberment benefits) for over five decades. As of
December 31, 2011, the Fund’s plan of benefits (the “Plan”) had over 7,900 employees
who qualified and were automatically enrolled for coverage, along with over 9,000
dependents enrolled. The Fund has over 800 signatory employers that contribute to it.

The Fund submits these comments in the hope that the relevant regulations will be
designed to preserve the generous eligibility provisions and comprehensive benefits
already provided by the Fund (and for other, similarly designed multiemployer plans) --
benefits and eligibility provisions which have been carefully honed by the bargaining
parties and the Fund’s Board of Trustees over many years fo accommodate the many
unique features of the workforce that are customary in the entertainment industry. In
addition, the I'und believes that the issues raised in Notice 2012-17 should be resolved

taking info account certain administrative challenges faced by multiemployer plans like

the Fund.
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L Overview of Comments

These comments respond to Notice 2012-17 and address the Act’s ban on waiting periods
of more than 90 days.

As explained more fully below, we respectfully ask the Departments of Labor, Health
and Human Services, and the Treasury (the “Departments™) to:

o Commence the start of the waiting period’s 90-day clock upon the completion of the
eligibility period used to determine whether the participant has sufficient earnings (as
designated by the multiemployer plan’s eligibility rules) to become eligible for health
coverage through the multiemployer plan, and allowing such eligibility period to
extend up to 12 months.

e Treat a plan’s three (3) consecutive month waiting period as the equivalent of the 90-

day waiting period so that enrollment can take effect at the start of a month, as is
typically the case today.

II. Comments on 90-Day Waiting Period Rules

1. Background

Public Health Service (“PHS™) Act section 2708, as added by the Affordable Care
Act, provides that a group health plan shall not apply any waiting period that exceeds 90
days. PHS Act section 2704(b)(4), ERISA section 701(b)4), and Code section
9801(b)(4) define a waiting period to be the period that must pass with respect to the
individual before the individual is eligible to be covered for benefits under the terms of
the plan. In previous regulations, the Depariments defined a waiting period to mean the
period that must pass before coverage for an employee or dependent who is otherwise
cligible to enroll under the terms of a group health plan can become effective.

2. Eligibility Rules for Muliiemployver Health Plans in General

Notice 2012-17 specifically states that the upcoming guidance under section 2708
is expected to address situations in which, under the terms of an employers’ plan,
employees are eligible for coverage once they complete a specified cumulative number of
hours or service within a specified period (such as 12 months). The Notice also
specifically asks for comments on how the waiting period should be applied to plans that
credit hours of service from multiple different employers and plans that use hours banks.

Many multiemployer plans cover participants in industries where employment is
historically fluid, with participants moving from one employer to another, Hours worked
and/or earnings can fluctuate daily, weekly or monthly, and work can be erratic and
episodic. This is parficularly true with respect to industries like the entertainment industry
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in which the Fund operates. Indeed, the essential purpose of the multiemployer plan is
twofold in terms of allowing its;

» conlributing employers (which often are small employers) to pool their
resources to provide benefits, and

e participants to pool their service with multiple contributing employers in order
to obtain health coverage and other benefits under one health plan,

As a result, employees who regularly work in the entertainment industry can
maintain continuous coverage even if they frequently change covered jobs, If it were not
for the multiemployer plan structure, a significant percentage of these workers might not
have access to affordable, comprehensive health coverage for themselves and their
families.

Eligibility rules for multiemployer health plans are established by each plan’s
joint board of trustees (which, pursuant to the Taft-Hartley Act, is almost always
comprised of an equal number of union and employer representatives) and are designed
to reflect the unique working conditions of the particular industry. Typically, contributing
employers pay an amount to a multiemployer plan that is set forth in a collective
bargaining agreement. The amount can be based on the number of hours, days, or weeks
of covered work performed by a covered employee. In the entertainment industry,
earnings, rather than hours or some other measure, is often the relevant measure of work.

Whether the multiemployer plan uses hours, work weeks or earnings, the intent is
the same: to establish a proxy for full-time employment in an industry where plan
participants work for a number of different employers in any month, Since the working
conditions of a particular unionized industry vary, each plan’s board of trustees design
eligibility rules that make sense in the context of the work pattern in the particular
industry. Inso doing, the board of trustees typically establishes an eligibility period, with
work or eamings during that period leading to a later coverage period. Many
multiemployer plans use a single calendar quarter as the eligibility period, but a fair
number have longer eligibility periods. The reasoning behind the longer eligibility
periods is not to deprive employees from coverage but rather to permit employees a
longer period of time to be able to meet the requirements to qualify for coverage.
Employees who do not accumulate sufficient hours or earnings in their first eligibility
period often qualify for coverage during the second eligibility period or possibly later.

Most multiemployer plans also have an established lag period between the end of
the eligibility period and the effective date of coverage (i.e., the start of the coverage
period), to allow reports documenting hours worked or earnings from the coniributing
employers to be prepared and sent to the plan and to allow the plan to determine
eligibility, Once hours or earnings have been counted and eligibility determined,
coverage typically takes effect at the start.of the coverage. period, on the first. day of a.
month.
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Once participants earn coverage during the eligibility period, coverage continues
for the full period for which the person is eligible, even if he or she is no longer working
in the industry by the time the coverage period begins. Unlike single employer plans,
where coverage begins around the date of hire and ends at termination of employment
(subject to COBRA), multiemployer plans begin coverage after an eligibility period and
then continue coverage on the back end, throughout the coverage period, even if the
individual retires or is otherwise not working in the industry. In the entertainment
industry, this “tail” of coverage typically lasts at least as long as the eligibility period. In
essence, the lack of coverage during the initial eligibility period is balanced out by the
extended coverage provided during the tail,

3. Eligibility Rules for this Fund

Consistent with these principles, the Fund has established eligibility rules that its
Board of Trustees believes functions as a proxy for full-time employment for its sector of
the entertainment industry,

In order to qualify for eligibility under the Fund, an employee must earn a specific
amount of compensation from any variety of covered services (including earnings for
active work and residual compensation) during a period of four calendar quarters or less.
This minimum amount is set at the Writers' Guild of America minimum for a one-hour
network prime-time story and teleplay. Covered earnings were chosen by the Fund as the
basis for eligibility qualification because it is not possible to establish “hours worked” at
covered services. Among the variety of reasons contributing to this difficulty, the
following represents the most glaring:

e Writers work independently and at their own pace (often offsite —frequently at
home) to create scripts and no equitable relationship between type, length, or
quality of script and hours to produce can be established,

o Writers may work concurrently on multiple scripts for multiple employers, and

¢ Writers may work in “teams” with different degrees of contribution from each
member of the team.

Employment contracts are usually structured for a body of work or tasks related to
stories, teleplays, rewrites, segments, etc., none of which has an hours-based effort
associated with it.

An employee who meets this requirement is automatically enrolled in coverage
(and, for one $50 monthly premium, may also enroll all of his or her qualified
dependents) that lasts for 12 months, The coverage period is twelve months but, to
accommodate administrative processes concerning receipt of earnings information, does
not take effect until one quarter after the eligibility requirements are-satisfied.
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A graphic illustration of the Fund’s eligibility rules is as follows:
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As you can see from the illustration above, the waiting period for Plan coverage is
one calendar quarter between when a writer earns enough to qualify and when his or her
coverage with the Fund begins. By way of example of how the “tail” coverage works
under the Fund, theoretically, a writer could earn enough to satisfy the minimum earnings
requirement any time in the quarter ending September 30, 2011, While the writer would
not receive coverage uniil the following January 1, the writer would be eligible for
coverage for the entire 2012 calendar year even if the writer never worked again after
September 30, 2011, The writer will qualify for continued coverage under the Fund if he
or she has enough covered earnings during each successive four-quarter earnings cycle.
Thereafter, the writer who loses coverage under the Fund will be offered COBRA
continuation benefits.

You will note that, in summary, none of the Fund’s eligibility and coverage
rules deseribed above require a waiting period that exceeds one calendar quarter, as
long as the period during which ecligibility conditions are being met is not counted
toward the waiting period. Since the period during which the writer accumulates
eligibility is typically made up for in the “tail” period, we believe that interpreting the Act
to disregard such period in determining whether the 90-day rule is satisfied is protective
of employees and consistent with the purposes of the Act.

4, Recommendation

Notice 2012-17, A7 specifically states that other conditions for eligibility under
the terms of a group health plan would generally be permissible under PHS Act section
2708, unless the condition is designed to avoid compliance with the 90-day waiting
period limitation. It is our view that eligibility rules should continue to be set by the
multiemployer fund’s board of trustees. To implement the Act’s ban on waiting periods
of more than 90 days, we recommend that the Departments start the 90-day clock at the

end of the eligibility period.during which the participant works. sufficient. hours,. work

weeks or has sufficient earnings to become eligible for Fund coverage. This would mean

January 1-December 31 | October 1-September 30
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that a multiemployer plan’s lag period between earning eligibility and commencement of
coverage — if it had such a lag period - could not exceed the longer of: 90 days, or a three
(3) consecutive month waiting period (which we suggest is the equivalent of the 90-day
waiting period), from the date that is the end of the plan’s eligibility period.

To the extent that the Departments do not wish to provide a blanket rule in that
regard, we respectfully submit that the Departments should disregard the eligibility
period when the period of coverage is not less than the period used for the particular
participant to attain eligibility, Since the period of coverage is no less than the eligibility
period plus 90 days, it would be unreasonable to conclude that such a rule is in any way
designed to avoid compliance with the 90-day rule.

As mentioned above, we also recommend that if a plan has a three (3) consecutive
month waiting period, that waiting period be treated as the equivalent of 90 days so that
enrollment can take effect at the start of a month, as is typically the case today. Because
most health plans measure eligibility in monthly or quarterly increments and base their
programming on this standard, a strict 90-day provision would be extremely disruptive,
forcing plans to start coverage on the 28™ or 20™ day of the month, which would only
serve to confuse participants. In addition, for those plans that are not currently designed
fo operate under this mandate, this change will cause them to incur significant costs to
change their administrative systems at a time when most plans simply can’t afford it and
are struggling to maintain benefits in the wake of tepid growth in the economy,
historically low investment returns, and rising medical inflation headwinds.

We believe that the foregoing recommendations addresses the unique concerns
important to multiemployer plans from a practical perspective while maintaining the
underlying fundamental goals of the Act with regard to the prohibitions on excessive
waiting periods.
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We appreciate the opportunity to submit comments on these important issues. Please do
not hesitate to contact me at (818) 846-1015, if you have any questions about our
comments or need additional information.

Respectfully submitted on behalf
of the Board of Trustees of the
Writers’ Gulld Industry Health 1*und

Chief Execuuve Ofﬁcel R



